Buﬁé'm Virginia Agricultural Operations

VIRGINIA Right to Farm Act

Virginia’s Right to Farm Act is intended to protect farmers from nuisance suits if they follow the law and
best management practices. The Act is a prohibition on nuisance lawsuits against responsible farmers by
ensuring that such farms are appropriately protected from baseless claims of nuisance and from significant
and unfair judgments, when such claims may be appropriate. The Act limits the local government from
requiring restrictive zoning practices and special permits for farms.

Concerning local government and restrictive ordinances

A locality cannot adopt any ordinance that requires that a special exception or special use permit
be obtained for any production agriculture or silviculture activity in an area that is zoned as an
agricultural district or classification.

Localities may adopt setback requirements, minimum area requirements, and other requirements
that apply to land on which agriculture and silviculture activity is occurring within the locality that
is zoned as an agricultural district or classification.

No locality shall enact zoning ordinances that would unreasonably restrict or regulate farm
structures or farming and forestry practices in an agricultural district or classification unless such
restrictions bear a relationship to the health, safety, and general welfare of its citizens.

When agricultural operations do not constitute nuisance

Protects a farm unless it has failed to substantially comply with best management practices and
with laws and regulations. This protects farmers from legal exposure due to insignificant or
unrelated mistakes.

Protects farmers, contract growers, and other contract partners of the farming operation.

Does not protect farms from claims other than nuisance, such as negligence.

Act does have exceptions allowing nuisance suits in certain cases of pollution or a change in
condition of waters.

Parameters for Appropriate Nuisance Claims against Farms

Only individuals with an ownership interest in the impacted property can bring a nuisance suit.

Property owners that knew or should have known they are moving next to a farming operation
cannot sue for a perceived nuisance related to the farming operation.

Damages in Nuisance Suits to be focused on Property Value

For a permanent nuisance, compensatory damages are measured by the reduction in fair market
value of the property.

For a temporary nuisance, compensatory damages are measured by the reduction in the fair rental
value of the property.

Damages cannot exceed the fair market value of the property, even in multiple suits.




Right to Farm Statutes

Title 3.2. Agriculture, Animal Care, and Food
Chapter 3. Right to Farm

§ 3.2-300. Definitions.
As used in this chapter, unless the context requires a different
meaning:

"Agricultural operation” means any operation devoted to the bona
fide production of crops, or animals, or fowl including the
production of fruits and vegetables of all kinds; meat, dairy, and
poultry products; nuts, tobacco, nursery, and floral products; and
the production and harvest of products from silviculture activity.

"Production agriculture and silviculture" means the bona fide
production or harvesting of agricultural or silvicultural products
but shall not include the processing of agricultural or silvicultural
products or the above ground application or storage of sewage
sludge.

§ 3.2-301. Right to farm; restrictive ordinances.

In order to limit the circumstances under which agricultural
operations may be deemed to be a nuisance, especially when
nonagricultural land uses are initiated near existing agricultural
operations, no locality shall adopt any ordinance that requires that
a special exception or special use permit be obtained for any
production agriculture or silviculture activity in an area that is
zoned as an agricultural district or classification. Localities may
adopt setback requirements, minimum area requirements, and
other requirements that apply to land on which agriculture and
silviculture activity is occurring within the locality that is zoned
as an agricultural district or classification. No locality shall enact
zoning ordinances that would unreasonably restrict or regulate
farm structures or farming and forestry practices in an
agricultural district or classification unless such restrictions bear
a relationship to the health, safety, and general welfare of its
citizens. This section shall become effective on April 1, 1995,
and from and after that date all land zoned to an agricultural
district or classification shall be in conformity with this section.

§ 3.2-302. When agricultural operations do not constitute
nuisance.

A. No agricultural operation or any of its appurtenances shall be
or become a nuisance, private or public, if such operations are
conducted in substantial compliance with any applicable best
management practices in use by the operation at the time of the
alleged nuisance and with any applicable laws and regulations of
the Commonwealth relevant to the alleged nuisance. No action
shall be brought by any person against any agricultural operation
the existence of which was known or reasonably knowable when
that person's use or occupancy of his property began.

The provisions of this section shall apply to any nuisance claim
brought against any party that has a business relationship with the
agricultural operation that is the subject of the alleged nuisance.
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The provisions of this section shall not apply to any action for
negligence or any tort other than a nuisance.

For the purposes of this subsection, "substantial compliance"
means a level of compliance with applicable best management
practices, laws, or regulations such that any identified deficiency
did not cause a nuisance that created a significant risk to human
health or safety. Agricultural operations shall be presumed to be
in substantial compliance absent a contrary showing.

B. The provisions of subsection A shall not affect or defeat the
right of any person to recover damages for any injuries or
damages sustained by them on account of any pollution of, or
change in condition of, the waters of any stream or on the
account of any overflow of lands of any such person.

C. Only persons with an ownership interest in the property
allegedly affected by the nuisance may bring an action for private
nuisance. Any compensatory damages awarded to any person for
a private nuisance action not otherwise prohibited by this section,
where the alleged nuisance emanated from an agricultural
operation, shall be measured as follows:

1. For a permanent nuisance, by the reduction in fair market
value of the person's property caused by the nuisance, but not to
exceed the fair market value of the property; or

2. For a temporary nuisance, by the diminution of the fair rental
value of the person's property.

The combined recovery from multiple actions for private
nuisance brought against any agricultural operation by any person
or that person's successor in interest shall not exceed the fair
market value of the subject property, regardless of whether any
subsequent action is brought against a different defendant than
any preceding action.

D. Notwithstanding subsection C, for any nuisance claim not
otherwise prohibited by this section, nothing herein shall limit
any recovery allowed under common law for physical or mental
injuries that arise from such alleged nuisance and are shown by
objective and documented medical evidence to have endangered
life or health.

E. Any and all ordinances of any unit of local government now in
effect or hereafter adopted that would make the operation of any
such agricultural operation or its appurtenances a nuisance or
providing for abatement thereof as a nuisance in the circumstance
set forth in this section are and shall be null and void.
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Title 15.2. Counties, Cities and Towns
Chapter 22. Planning, Subdivision of Land and Zoning

§ 15.2-2288. Localities may not require a special use permit for
certain agricultural activities.

A zoning ordinance shall not require that a special exception or
special use permit be obtained for any production agriculture or
silviculture activity in an area that is zoned as an agricultural
district or classification. For the purposes of this section,
production agriculture and silviculture is the bona fide production
or harvesting of agricultural products as defined in § 3.2-6400,
including silviculture products, but shall not include the
processing of agricultural or silviculture products, the above
ground application or storage of sewage sludge, or the storage or
disposal of nonagricultural excavation material, waste and debris
if the excavation material, waste and debris are not generated on
the farm, subject to the provisions of the Virginia Waste
Management Act. However, localities may adopt setback
requirements, minimum area requirements and other
requirements that apply to land used for agriculture or silviculture
activity within the locality that is zoned as an agricultural district
or classification. Nothing herein shall require agencies of the
Commonwealth or its contractors to obtain a special exception or
a special use permit under this section.

§ 15.2-2288.6. Agricultural operations; local regulation of certain
activities.

A. No locality shall regulate the carrying out of any of the
following activities at an agricultural operation, as defined in §
3.2-300, unless there is a substantial impact on the health, safety,
or general welfare of the public:

1. Agritourism activities as defined in § 3.2-6400;

2. The sale of agricultural or silvicultural products, or the sale of
agricultural-related or silvicultural-related items incidental to the
agricultural operation;

3. The preparation, processing, or sale of food products in
compliance with subdivisions A 3, 4, and 5 of § 3.2-5130 or
related state laws and regulations; or

4. Other activities or events that are usual and customary at
Virginia agricultural operations.

Any local restriction placed on an activity listed in this subsection
shall be reasonable and shall take into account the economic
impact of the restriction on the agricultural operation and the
agricultural nature of the activity.

B. No locality shall require a special exception, administrative
permit not required by state law, or special use permit for any
activity listed in subsection A on property that is zoned as an
agricultural district or classification unless there is a substantial
impact on the health, safety, or general welfare of the public.

C. Except regarding the sound generated by outdoor amplified
music, no local ordinance regulating the sound generated by any
activity listed in subsection A shall be more restrictive than the
general noise ordinance of the locality. In permitting outdoor
amplified music at an agricultural operation, the locality shall
consider the effect on adjoining property owners and nearby
residents.

D. The provisions of this section shall not affect any entity
licensed in accordance with Chapter 2 (§ 4.1-200 et seq.) of Title
4.1. Nothing in this section shall be construed to affect the
provisions of Chapter 3 (§ 3.2-300 et seq.) of Title 3.2, to alter
the provisions of § 15.2-2288.3, or to restrict the authority of any
locality under Title 58.1.

Farm Wineries

§ 15.2-2288.3. Licensed farm wineries; local regulation of certain
activities.

A. It is the policy of the Commonwealth to preserve the
economic vitality of the Virginia wine industry while maintaining
appropriate land use authority to protect the health, safety, and
welfare of the citizens of the Commonwealth, and to permit the
reasonable expectation of uses in specific zoning categories.
Local restriction upon such activities and events of farm wineries
licensed in accordance with Title 4.1 to market and sell their
products shall be reasonable and shall take into account the
economic impact on the farm winery of such restriction, the
agricultural nature of such activities and events, and whether such
activities and events are usual and customary for farm wineries
throughout the Commonwealth. Usual and customary activities
and events at farm wineries shall be permitted without local
regulation unless there is a substantial impact on the health,
safety, or welfare of the public. No local ordinance regulating
noise, other than outdoor amplified music, arising from activities
and events at farm wineries shall be more restrictive than that in
the general noise ordinance. In authorizing outdoor amplified
music at a farm winery, the locality shall consider the effect on
adjacent property owners and nearby residents.
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Related Code Sections

Chapter 64. Agritourism Activity Liability

§ 3.2-6400. Definitions.

As used in this chapter, unless the context requires a different
meaning:

"Agricultural products" means any livestock, aquaculture,
poultry, horticultural, floricultural, viticulture, silvicultural, or
other farm crops.

"Agritourism activity" means any activity carried out on a farm
or ranch that allows members of the general public, for
recreational, entertainment, or educational purposes, to view or
enjoy rural activities, including farming, wineries, ranching,
historical, cultural, harvest-your-own activities, or natural
activities and attractions. An activity is an agritourism activity
whether or not the participant paid to participate in the activity.
"Agritourism professional” means any person who is engaged in
the business of providing one or more agritourism activities,
whether or not for compensation.

"Farm or ranch™ means one or more areas of land used for the
production, cultivation, growing, harvesting or processing of
agricultural products.

"Inherent risks of agritourism activity" mean those dangers or
conditions that are an integral part of an agritourism activity
including certain hazards, including surface and subsurface
conditions; natural conditions of land, vegetation, and waters; the
behavior of wild or domestic animals; and ordinary dangers of
structures or equipment ordinarily used in farming and ranching
operations. Inherent risks of agritourism activity also include the
potential of a participant to act in a negligent manner that may
contribute to injury to the participant or others, including failing
to follow instructions given by the agritourism professional or
failing to exercise reasonable caution while engaging in the
agritourism activity.

"Participant” means any person, other than an agritourism
professional, who engages in an agritourism activity.

§ 3.2-6401. Liability limited; liability actions prohibited.

A. Except as provided in subsection B, an agritourism
professional is not liable for injury to or death of a participant
resulting from the inherent risks of agritourism activities, so long
as the warning contained in § 3.2-6402 is posted as required and,
except as provided in subsection B, no participant or participant's
representative is authorized to maintain an action against or
recover from an agritourism professional for injury, loss, damage,
or death of the participant resulting exclusively from any of the
inherent risks of agritourism activities; provided that in any
action for damages against an agritourism professional for
agritourism activity, the agritourism professional shall plead the
affirmative defense of assumption of the risk of agritourism
activity by the participant.

B. Nothing in subsection A shall prevent or limit the liability of
an agritourism professional if the agritourism professional does
any one or more of the following:
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1. Commits an act or omission that constitutes negligence or
willful or wanton disregard for the safety of the participant, and
that act or omission proximately causes injury, damage, or death
to the participant;

2. Has actual knowledge or reasonably should have known of a
dangerous condition on the land or in the facilities or equipment
used in the activity, or the dangerous propensity of a particular
animal used in such activity and does not make the danger known
to the participant, and the danger proximately causes injury,
damage, or death to the participant; or

3. Intentionally injures the participant.

C. Any limitation on legal liability afforded by this section to an
agritourism professional is in addition to any other limitations of
legal liability otherwise provided by law.

§ 3.2-6402. Notice required.

A. Every agritourism professional shall post and maintain signs
that contain the notice specified in subsection B. The sign shall
be placed in a clearly visible location at the entrance to the
agritourism location and at the site of the agritourism activity.
The notice shall consist of a sign in black letters, with each letter
to be a minimum of one inch in height. Every written contract
entered into by an agritourism professional for the providing of
professional services, instruction, or the rental of equipment to a
participant, whether or not the contract involves agritourism
activities on or off the location or at the site of the agritourism
activity, shall contain in clearly readable print the notice specified
in subsection B.

B. The signs and contracts described in subsection A shall
contain the following notice: "WARNING" or "ATTENTION"
followed by "Under Virginia law, there is no liability for an
injury to or death of a participant in an agritourism activity
conducted at this agritourism location if such injury or death
results from the inherent risks of the agritourism activity.
Inherent risks of agritourism activities include, among others,
risks of injury inherent to land, equipment, and animals, as well
as the potential for you to act in a negligent manner that may
contribute to your injury or death. You are assuming the risk of
participating in this agritourism activity."

C. Failure to comply with the requirements concerning signs and
notices provided in this section shall prevent an agritourism
professional from invoking the privileges of immunity provided
by this chapter.

ATTENTION

Under Virginia law, there is no
liability for an Injury to or death of
a participant in an agritourism
activity conducted at this
agritourism location if such injury
or death results from the inherent
risks of the agritourism activity.
Inherent risks of agritourism
activities Include, among others,
risks of injury inherent to land,
equipment, and animals, as well as
the potential for you to act in a
negligent manner that may
contribute to your injury or death.
You are assuming the risk of
participating in this agritourism
activity.

\ Va. Code Ann. §§ 3.2-6400. — 6402. ‘
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